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Human Rights in Times of Terrorism

1. Introduction

Since September 11th 2001, fighting terrorism has become an impegaatin the political
agenda of many countries. During and after the military campdig Afghanistan and Iraq, a
high number of suspected persons have been imprisoned and detained by théitar.and
intelligence services. Basic procedural guarantees were ranoted to the detainees. These
guarantees are enshrined in international human rights documentsn ahdernational
Humanitarian Law. U.S. authorities justified their actionth the following reasoning:
According to the U.S. authorities the detainees, who have bessteal in Afghanistan, Iraq and
elsewhere, must be qualified as combatants in the sense rofatideal Humanitarian Law. By
this qualification they do not fall under the category of ciasiain both national and
international law. However, due to their “unlawful participation’armed actions against the
U.S., they are —according to the U.S. position — also not @iflolthe POW (prisoner of war)
status under the Third Geneva Convention of 1949.

The persons arrested during the military campaign in Afghanistach during other counter
terrorism campaigns in Central Asia, were taken to ti& rbilitary detention facility in

Guantanamo Bay situated in Cuba, where about 500 detainees wergnkbeld®002 (Arnold

2006). At the end of December 2005 nine detainees had been reterteal to a U.S. military

commission and some have already been sent back tadobeiries of origin.

Those persons who have been captured in Iraq were arrested in thes fabu Ghraib prison,
which was already in use during the rule of Saddam Husseinoritrast to the notion of
International Human Rights Law in the Guantanamo case, therét&ynized the applicability
of the four Geneva Conventions

of 1949 for the detainees in Abu Ghraib (Arnold 2006), therefore Priwatedie England was
brought to court for the breach of the prohibition of torture.

Apart from the U.S. other states qualify rebels, as sedmei case of Chechnya, as terrorists in
order to justify their military campaigns against secessionistements. Also regimes might be
tempted to use the denomination “terrorist” to suppress religigsss inside their territory, as
seen in the case of Falun Gong in The Peoples’ Republic o&Chi
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Other severe questions arise when it comes to the reductiotagbrddéection. For example, in
October 2006 the U.S. and the EU came to an agreement regaagisigitrof airline passenger
data. Wiretapping by intelligence services like the NSA hacome a popular tool again in
fighting terrorism, and which has an impact on data proteatitimes of terrorism, too.

These questions are only a small extract of how the war ageirat can restrain human rights.
Solutions for a better compatibility should be elaborated during gsoss. On September 8th
2006, the General Assembly adopted the Secretary Generals’ Glmhailter- Terrorism
Strategy, focusing strongly on measures to ensure respect fonhights as the fundamental
basis of the fight against terrorism.

A definition, of what terrorism is and what is not, is hard tiedeine. One famous phrase is true
still today, which reads: “One man’s terrorist is anothen’'mteedom fighter”.

To have a common basis during the sessions of the Human RightsilC@4RRC) in
ThessISMUN, it is worth looking at article 2 of the Draft Wdmprehensive Convention on
Terrorism, which has been negotiated during the last fivesyear

Under the Draft Convention when the purpose of an action, by its natucentacts, is to
intimidate a population, or to compel a government or an infenatorganization to do or
abstain from doing any act, it can be called a terrocist a
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The UN General Assembly, however, has not accepted this Convesitior there is still an
argument whether military actions, during armed conflict, shouldek&guded from this
definition.

Another definition, which might help, can be found in a clause @rtational Humanitarian
Law. According to art. 33 of the Fourth Geneva Convention, art. SAdd}ional Protocol | of
1977 to the Geneva Conventions and art. 3 and 14 of Additional ProtawfolLl977, terrorist
acts are acts of violence in breach of the principles ofamnjlihecessity, proportionality and
distinction, which are primarily

aimed at spreading fear among the civilian population.

These definitions are not the only ones but can be used asddrahe discussion.

2. Most Important Problems to be Discussed
2.1. Different Legal Regimes for Human Rights Protection

If we talk only about a fight against terror, then it is gtdksible to refer detainees to civil courts
for trial, since the suspects fall under the ordinary critawa of the states. But if we talk about
war against terror, then the detainees might rather fall umtemational Humanitarian Law,
mainly consisting of the Geneva conventions.

Human Rights Law was designed for times of peace. The impsirtant conventions are the
International Covenant of Civilian and Political Rights (ICGRRd the International Covenant
of Economic and Social Rights. International Humanitarian Lanershrined in the Geneva
Conventions and the Additional Protocols, in contrast was medifpr times of interstate war.

But what happens if there are situations in times of peacelaésg to an intensity which can
only be compared with an armed conflict, and such an escalationuighbrabout not by state
run armies but by violent civilians?

One can come to the conclusion that a state of emergendy hasdeclared under which some
human rights standards beneath human rights law for peacefld tmag be derogated. A
government can declare an emergency under the regime of@R), if two conditions are

fulfilled:
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First, a situation must threaten the life of the nation awdrsk the government of the state,
which is a party to the ICCPR, must have officially prockdha state of emergency [art. 4 (1)
ICCPR]. This state of emergency, however, can not leadder@gation from the right to life,
prohibition of torture, the right to recognition as a person beforatineand the right to freedom
of thought, conscience, and religion [art. 4 (2) ICCPR].

Over and above that, the U.S. has not notified any official démgfrom the ICCPR or from
any other international human rights treaty. Therefore detaingls, do not fall under
International Humanitarian Law, can be held in custody and canbevdeprived of their right
of a fair trial, but they may not be tortured or deprived of theit of freedom of religion when
they are being held in custody.

Another implication of civilian criminal law would be that dekés have to be released after a
short time, if no specific charges can be brought against. the

On the other hand — if the detainees are qualified as combatiaey fall under International
Humanitarian Law. Authorities holding the detainees in custody camsply with the following
provisions under International Humanitarian Law:

Art. 13 of Geneva Convention Ill and the common article 3 provide the tighte to every
detainee in war times. It must be made possible to the POilebgetaining power to keep in
touch with the outside world. Especially POWs must have the pldagsio write to their
families (art. 70 and 123 Geneva Convention Ill). This correspaedeas not been granted to
the Guantanamo detainees.

Art. 75 of the Additional Protocol | to Geneva Convention IV stipulates giahibition of
torture, humiliating and degrading treatment, as well as, tifigasdelayed release. According
to art. 4 (A) (2) of Geneva Convention Ill, POWs do not havesltontore to the enemy than
their personal details, their rank and their serial numbmmeér Taliban soldiers can enjoy the
POW status, since some of them fought as regular Afghan so&tiamst the U.S. invasion
during the years 2001 to 2002

It becomes clear by these reflections that disregardlessrirists are qualified as civilian
criminals or war criminals they have certain rights undemhdegal regime. That is the reason
why the U.S. qualified the suspects held in custody, aftgrithee been arrested in Afghanistan,
as so-called unlawful combatants. One could assume that thismeast to open up the
possibility to abscond them from civilian criminal law, suchhesneed to release after 48 hours,
for example, since they are combatants, and at the saeéotabscond them from International
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Humanitarian Law, such as their right to correspond with relsatifor example, since their
status as combatants is unlawful.

The most important task of the Human Rights Council is to ddhl twese issues and how to
solve them so that human rights and combating terrorisrbe@nought into concordance.

2.2. Torture

According to the Taguba-Report (accessible via http://www.msnbacors/id/4894001/),
between October and December 2003, numerous incidents of torturenflieted on several
detainees in the Abu Ghraib prison in Iraq by U.S. soldiers.

As we have seen before, International Humanitarian Law and HungimsR.aw prohibits
torture. On the other hand, the question arises whether tortured dhw@llowed in extreme
cases, in order to extrapolate important information from tstrsuspects, which may save a
vast number of lives.

The international community though has made it clear that tortuggoisibited under all
circumstances by international law. The latest instrumers tee adoption of the UN
Convention against Torture in 1985 (Arnold 2006). The prohibition of tortiseabquired the
status of customary international law and a breach of this custdena provision may even
qualify as a war crime or a crime against humanity under timeeRStatute establishing the ICC.
However the U.S. has not yet ratified the Convention ag&orstire or the Rome Statute.

Forms of torture which have been alleged not only against thegua®ds in Abu Ghraib but
also against the guards in Guantanamo by released detainees tamgsbsbeep deprivation,
exposure to extreme temperatures and prolonged isolation.

Furthermore there discussions in Germany and Israel are taldng ptgarding if the legal

system should allow lighter forms of preventive torture toivecenformation about a ticking
bomb or a hijacked child.

2.3. The United States Military Commissions Act of 2006
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In late September 2006 the US Senate passed the US Miltamn@sions bill. This bill creates
an extensive legal framework for Military Commissions to aétth the cases of detainees from
Guantanamo and other prisons, instead of the regular courts! 8ethe Military Commissions
Act stipulates that civilian courts do not have jurisdiction dwadseas corpus of an alien detainee
held in custody in a U.S. military detention camp. Human Rigldasch called this act as an act
with a “courtstripping” provision, violating the right of habeas corpues the jurisdiction of
civil courts over the lawfulness and conditions of detentions.

As the Military Commissions Act was brought to discussion iongess, the Bush

administration argued that trials in front of a Military Comsios, rather than in front of a

regular court, are necessary since “the terrorists with wtimmUnited States is engaged in
armed conflict have demonstrated a commitment (...) to the abusmefican legal process.”

(Amnesty International 2006).

The Military Commissions Act in 8 948a for the first tims, an Act of Parliament, officially

defines the term “unlawful enemy combatant”. Under this act unlagriemy combatants are
persons who “engage in hostilities or purposefully and materially supgpsiitities” against the

United States. The so-called unlawful enemy combatants canmitei rights from the Geneva
Conventions or the Additional Protocols in front of a military cassion [§ 948b lit. (g)].

On the other hand, the Military Commissions Act clarifiesen. 6 that water boarding, extreme
sleep deprivation and induced hypothermia continue to be war crimes. vetoweher
humiliating and degrading practices, as banned by the internatiorat nbthe common art. 3
of the Geneva Conventions, may be allowed as evidence by thee ghi@gmilitary commission
according to § 948r.

The motivation for the Military Commissions Act lies in thenktian v. Rumsfeld ruling by the
U.S. Supreme Court on June 29th 2006, which called into question the Bustistdtion’s
practice in detaining people arrested in Afghanistan. PrasiBesh stated in his speech on
September 6th 2006 that, as soon as Congress would pass theigrforist” Abu Zubaydah
and the 13 other men newly transferred to Guantanamo from yesasrat CIA custody could
"face justice", including the possibility of execution (Amiydsiternational 2006).

The overall problem of military commissions is that their petelence and impartiality is
guestionable, since their existence and rules of procedure ylidegiend on the U.S. secretary
of defense and the judges according to 8§ 948i and 948j Military Commis&ainsonsist of
army staff.
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Furthermore the Military Commissions Act permits the use afleewe extracted under
degrading treatment. Another critical point of the Military Cossions Act is the limitation of
representation by a civilian defense counsel (8 949c). This nhigbdme a considerable
disadvantage for the detainees since the military commissicording to § 950i Military
Commissions Act are entitled to sentence detainees th. ¢@éanesty International 2006).

2.4. Data Protection in Times of Terrorism

In times of terrorism states try to exchange as many thatat @otential terrorist acts as possible
in order to prevent attacks especially against airplanesthi®reason the U.S. administration
has established a Flight Data Transmission with the EU fgragBengers who wish to enter the
United States territory.

However in early 2006 the European Court of Justice declared tbpdzur Act for transmission
of flight data as unlawful because of a breach of European irmtaitaw. In early October
2006 the EU and the U.S. reached a compromise leading to a ngwegsading the transfer of
passengers’ data for counter-terrorism purposes. The new a&greésts airlines continue to
legally submit 34 pieces of data — such as passenger namesssadgiseat number, credit card
and travel details as well as their no-show records — for gabhsfU.S. authorities within 15
minutes of a flight's departure for the United States.

In the new agreement one can find improved guarantees for datatiprotbough, since the
U.S. Department of Homeland Security no longer will havaatomatic right to pull data from
European airlines' computer systems, but must ask for such inifonmiis U.S. Customs and
Border Protection agency may disclose passenger data to othericamlaw enforcement
agencies only if they have comparable standards of data poot¢€iNN.com of October 6th
2006).

Other restraints to the right of privacy resulting from coutggorism instruments are the large-
scale wiretapping programs by the NSA in the U.S. or the dragrestigations in Germany. In
Art 17 ICCPR the right of privacy is stated, which is atifpr every human being. However
states using
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widespread measures to collect data regarding potentialisésronight argue that they can
restrain this right given a state of emergency accoradirsgtt 4(1) ICCPR.

2.5. Secret Detentions

On September 6th 2006, President Bush admitted the existenceeaif mésons, and justified
the past use and continued existence of secret CIA detention amdgat®n program, for use
against certain "high-value" detainees on the grounds of ngceldsitsaid that it had been
"necessary to move these individuals to an environment wheyecan be held secretly [and]
questioned by experts" using unspecified "alternative” techniquesgtttact information from

detainees allegedly resistant to interrogation (Amnestyratienal 2006).

The Parliamentary Assembly of the European Council put SwisDic&rMarty in charge with
an investigation to clarify whether secret detention campgeexia European countries. He
found out that CIA secret detention camps existed in Romania and Pb&ahd;ountries that
have signed the European Charter of Human Rights.

2.6. Security Council's Listing Procedure according to Resdution 1267

The Security Council pursuant to paragraph 6 of resolution 1267, estableshspecial
committee to list terrorists, financers of terrorist @& and other individuals and entities that
support, aid, and abet terrorist attacks. Although the committeaalheady been established
before 9/11 its work increased substantially after 2001.

Individuals on this list face travel bans and the freezing of bankunts. The decision to put a
person on this list is made by states, which are member @aGecommittee, a sub-body of the
Security Council, and as such it is a political decisiot yutidical impacts.
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The 1267 committee oversees the implementation by States o&rbBoss imposed by the
Security Council on individuals and entities belonging or relatetheéoTaliban, Osama Bin
Laden and the Al- Qaida organization and maintains a list ofithdils and entities for this
purpose.

In resolutions 1267 (1999), 1333 (2000), 1390 (2002) and 1455 (2003) the Security Council
obliged all States to freeze the assets, prevent theietdrgr the transit through their territories,

and prevent the direct or indirect supply, sale and transfemnaf and military equipment with
regard to the individuals/entities included on the list.

The practice of listing a person is extremely problematicesen effective control of such a
listing by a national court is not possible. However, the Euro@zaurt of First Instance adopted
the competence to review an Act by the European Union, whichemgpited the Security
Council decision into European Law (EC CFl Cases T-306/01 - Ahniied'usuf). Once a
person is on the list, he or she is confronted with travel badsfraezing of personal bank
accounts from one day to another. The only way to persuade the S&unuitgil members to
de-list a person is the exercise of diplomatic protection &yduntry of origin.

3. Bloc Positions
3.1. United Kingdom

The United Kingdom, on the one hand, is a member of the EU andotiveciCof Europe and
therefore is committed to the protection of human rights to the sai®nd as the other
European states are. However the UK is the only strong alllgeot).S. having a seat in the
Human Rights Council. Therefore the UK has a strong interesbidiag a clear condemnation
of the U.S. policy of counter terrorism.
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3.2. Russia and China

Russia and China will try to disguise their fight againsessionist and religious movements by
labelling their political enemies as terrorists. They do noetavery strong interest in blaming
the U.S. to violate human rights when fighting terrorists.

3.3. European States, Canada and Switzerland

In Europe there exists a tight regime of regional human righteqtian. This is mainly based on
the European Convention on Human Rights and the jurisprudence of the &u©peart of
Human Rights and the European Court of Justice. The Council of Eurthpeedgecutive organ
of the European

human rights protection regime.

The EU-countries as well as Canada and Switzerland ayecoacerned about what happens in
Guantanamo and about the Military Commissions Act, as wélleasecret prisons on European
soil. However it is important to notice that countries fromt&asEurope are strongly allied with
the U.S. and therefore try to circumvent discussions abowtskatention on their soil.

3.4. States with Islamic Majority

The Islamic States, on the one hand, have an interest to coralemractices of counter
terrorism which prohibit the free expression of religion and whichapiluslims in a situation
of permanent suspects. They are also tempted to blamedstaenan rights violations, such as
the construction of the anti-terror-fence, as well as the “tindisshed” attacks in Lebanon
against “civilians” to fight the

Hizbullah. On the other hand they are not keen to see themsele®ly criticized for human
rights violations in their own countries.

3.5. Others

Other states like African and South-American states masttry to criticize the U.S. for the
counter terrorism practices, but sometimes have strong ecoaonhigolitical relations with the
U.S., which might inhibit them to blame the U.S. openly afvgrhuman rights violations.
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4. Questions a Resolution should Answer
Which legal regime should be applied to detainees who apectesl to be terrorists?

Does the U.S. Military Commissions Act constitute an advamca step backwards when it
comes to the human rights of detainees?

To which extent — if at all — is torture tolerable to gain imgurinformation from detainees to
prevent future terrorist attacks?

Do the secret prisons in Europe constitute a grave breach of tidaalidumanitarian law and
human rights law? How can secret detention be avoided?

To which extent are restraints for data protection toleraltienes of terrorism?
Should the Security Council refrain from continuing its listing-pdace? How can the human
rights of a person, once listed, be effectively protected?
5. Suggestions for Further Research
It is expected that participants have read the mategrafsosed in the main text above.
Please check the homepages of Amnesty International und Humars Rigiich. They both

have of vast amount of articles regarding human rights and cdenterism. Please also visit
the official homepage of the HRC.

Participants are also required to familiarize themselviéis the most important international
treaties on human rights such as the International Convention agairiste, the Geneva
Conventions and their two Additional Protocols, the Internationale@ant on Civil and
Political Rights as well as UNCharter provisions regardingdmrights.
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